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Abstract

Health services in hospitals have shifted from public goods to private goods, the impact is
less than optimal medical services for the poor in the Emergency Installation, there is often
patient rejection because there is no down payment guarantee. The creation of conflicts
between patients and health professions in private hospitals creates conditions that are not
conducive and constructive for health development, Problem formulation, Do Private
Hospitals have the right to refuse patients in emergencies? What is the legal and ethical
responsibility if a private hospital refuses emergency patients in order to create justice for
the community. The purpose of the study, to explain that Private Hospitals have no right to
refuse Patients in an emergency and explain Legal Responsibility, ethics of Private
Hospitals when Rejecting Emergency Patients in order to create justice for the community.
This research method is with normative juridical, statute approach and library research from
perimer and secondary materials. The analysis knife in this study uses Grand Teor i State
Law and Teori Aristotle's justice as Middle Theory. The result of the discussion, Obtaining
profit is a natural for private hospitals but it needs to be realized that the operation of the
hospital must still prioritize the social function of the hospital as formulated in Article 2 of
Law Number 44 of 2009 concerning Hospitals. Hospital business functions and hospital
social functions must be managed properly and professionally, private hospitals should
continue to provide indigent / poor patient service facilities in emergency services without
down payments in accordance with hospital service standards and in accordance with their
hospital service capabilities based on the independence of professional ethics.

Keywoards: Profit, Law, Social Functions of Hospitals, Professional Ethics.

A. Introduction legal provisions, the

The State of Indonesia places the
law in the highest position (rule of
law), meaning that the State of
Indonesia is a state of law
(rechtsstaat) not based on mere
power (machtsstaat), there is no
power above the law (above to the
law), all are subject to applicable

implementation of which there must
be no arbitrary power and abuse of
power.! The rule of law protects all
citizens without intervention by and
from any party, including by state
administrators. As formulated in
Article 1 paragraph (3) of the
Constitution of the Republic of
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Indonesia Year 1945 that, "The
State of Indonesia is a state of law",2
Meaning, the state places the law
above everything else and contains
norms that require the government
and state administrators to be
obliged to obey the law 3.

The government is obliged to
protect and uphold human rights
because people have surrendered
some of their rights to the state to
become law. Recognition of human
rights (HAM) in accordance with
the Universal Declaration of
Human Rights, promulgated by the
United Nations General Assembly
on December 10, 1948. Human
rights are one of the elements of
welfare that must be realized in
accordance with the ideals of the
Indonesian nation, are basic rights
or  citizenship  inherent in
individuals since humans are born
by nature given directly by God
Almighty which cannot be deprived
and deprived of existence and must
be respected, upheld, and protected
by the state, law, government and
everyone for the honor and
protection of human dignity and
dignity, carried out by the State of
Indonesia to provide justice to all
Indonesian people without
discrimination, in accordance with
the mandate of Article 28H
Paragraph (1) of the 1945
Constitution which formulates,

"Everyone has the right to
live a prosperous life
outwardly and mentally,
to reside, and to get a
good and healthy living
environment and the
right to health services"

and Article 28 | Paragraph (2) of the

1945 Constitution formulates that:

"Everyone is free from
discriminatory treatment
on any basis and has the
right to  protection
against  discriminatory

treatment".*

Hospital institutions are
responsible for patient safety by
prioritizing the social function of
the hospital as a social institution,
regulated in Article 2 Number 44 of
2009 Law on Hospitals which
formulates that the operation of the
hospital is a social function.® One of
the social functions of hospitals is to
provide health facilities to treat
underprivileged patients. Hospitals
as health service institutions that
deal directly with patients are
required to prioritize safe, quality,
anti-discrimination and effective
health services by prioritizing the
interests of patients in accordance
with hospital service standards (Law
on Health No.36 of 2009 and
Acrticle 29b of Law No0.44/2009 of
Hospital Law). Patients as users of
health services have the right to
obtain their security and safety
while in hospital treatment (Law on
Health and Hospitals Article 32
Law No0.44/2009).

The crucial issue of private
hospitals rejecting poor patients in
the media still occurs, the many
complaints of the public, the
patient's family and their own
patients against the lack of quality
of hospital services. The problem of
repeated patient refusal occurs for
patients who cannot afford to pay in
conditions of sudden illness
(emergency) come to a private
hospital through the emergency
department, after it is known that
the patient is less able to pay, the
nurse behaves with a less attentive
and less proactive expression,
administrative services are
complicated and complicated with a
long time, the officer is less
friendly, less even does not provide
medical information and
prescribing that must be redeemed
by the patient. ©
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An example of a crucial case
guoted by researchers from the
media, Dera Patients Twin babies
from street vendor parents, born 7
months premature at the puskesmas
in Pasar Minggu. was born on
February 11, 2013, and died on
February 15, 2013. The Puskesmas
referred the patient to RS Z in South
Jakarta, after finding the condition
of baby Dera who was sick, the
hospital referred the baby to a larger
hospital, on the grounds that the
number of beds is full. Four-month-
old baby Deborah, at Kalideres
Family M Hospital, was late in
providing treatment to baby
Deborah due to the lack of hospital
down payment, leading to death.’

Delvasari, a resident of
Gedung Nyapah village, East
Abung District, North Lampung
was forced to take an angkot while
carrying her baby's body to the
funeral home because she was not
delivered by an ambulance,
September 22, 2017, Mesiya
Rahayu, a 15-month-old baby with
symptoms of vomiting and
shortness of breath died after being
rejected by four hospitals in
Tangerang. Mesiya's father applied
for BPJS Ketenagakerjaan, but was
rejected and finally registered as a
general patient with Rp. 370
thousand. However, soon the
hospital explained that they did not
have the tools to deal with Mesiya.
Without telling her where to go,
Masiya's parents had to go around
looking for a hospital to refer their
daughter. After going around,
Mesiya was rejected by the hospital
four times on full grounds, the
refusal was also without seeing
Mesiya's condition. Finally,
because of late getting help, the 15-
month-old baby finally died and
other cases.®

The lack of optimal medical
services in private hospitals for the

poor when they need first aid has
not been fully handled, both in
terms of medical, non-medical and
supporting services. Patients of the
Health Insurance Administration
Agency (BPJS) and patients who
are less able to pay who come to
private hospitals to get emergency
help must wait a long time for
medical action to be carried out,
Action can be taken in the
emergency unit if there is a
guarantee in the form of money,
even there is often a refusal of
patients because there is no down
payment guarantee.

The Emergency Department
(IGD) is one of the service units in
the hospital that should provide first
aid and as the first way for patients
with emergency conditions. An
emergency does not look at whether
the patient is coming with money or
not but a clinical situation where the
patient needs immediate medical
help to save lives and prevent
further disability, As the first unit to
handle patients in emergencies, the
emergency room is required to
provide extra services compared to
other units both in terms of the
availability of medical personnel
and the availability of equipment
and medicines. It aims to make
patients get high-quality and timely
care.

The creation of conflict
conditions between patients and
health professionals in private
hospitals results in conditions that
are not conducive and constructive
for health development efforts,
every hospital should participate in
realizing social justice for the
people of Indonesia because people
in Indonesia deserve justice in terms
of health, both in terms of
promotive, preventive, curative and
rehabilitative.

Justice in terms of health isin
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accordance with Aristotle's theory
of justice which gives a view of
justice, as a grant of equal rights but
not equality. Aristotle distinguished
his equal rights according to
proportional rights, rights viewed
by man as an equal unit or
container. Proportional equality
gives each person what is rightfully
his/her according to the abilities and
achievements he has done.

B. Results and Discussion

The problem approach to this research
method is normative juridical, related
to phenomena that occur in society
connected through a statutory
approach (statute approach) and
library research, including, primary
legal materials, obtained from the
1945 Constitution, Law Number 36 of
2009 concerning Health, Law
Number 44 of 2009 concerning
Hospitals, Law Number 1 of 1946
concerning the Criminal Code, Civil
Code, Law Number 29 of 2004
concerning Medical Practice,
professional  ethics, Indonesian
Hospital Code of Ethics, and other
laws and regulations while secondary
legal materials, namely legal
materials that provide explanations to
primary legal materials, in the form of
literature books, documents, archives,
legal expert opinions and research
results of researchers in the field of
criminal law in this case related to the
above problems. To draw conclusions
using qualitative analysis set forth in
the form of explanations. Soerjono
and Mamudji said that analyzing
secondary data can save costs and
energy, Can strengthen and expand
the basis of drawing generalizations
from research results, with secondary
data can be used as material to
conduct research conducted before
conducting actual research and not
bound by time and place. (Soerjono
Soekanto and Mamudji 2019: 34).

l. Private hospitals do not have
the right to refuse patients in
emergencies.

Social functions carried out by
hospitals do not run optimally if they
are not supported by hospital facilities
and infrastructure, especially in the
current era of globalization, the
advancement of digital technology in
the field of medicine is growing
rapidly with advanced technology,
especially in the field of nuclear
medicine technology, X-rays, Digital
technology that uses magnetic waves,
telemedicine and other therapeutic
and supporting  toolsl2.  The
sophistication of medical technology
requires a fairly expensive cost that
affects the operational system
hospital in terms of cost, human
resources and others. The complexity
of hospital management is the basis
for the desire of the Government of
Indonesia to implement good hospital
governance, especially for private
hospitals.

The provisions of Article 21 of
Law Number 44 of 2009 concerning
Hospitals relate to the Substance in
Article 7 paragraph (2) and paragraph
(4), Article 20 paragraph (1) and
Article 21 of Law Number 44 of 2009
concerning Hospitals that allow
Private hospitals to seek Profit as long
as it is managed by a Legal Entity in
the form of a Company or Limited
Liability Company. The stipulation of
Law Article 21 Number 44 of 2009
concerning Hospitals, is a legal
breakthrough that has encouraged a
paradigm shift in the establishment of
hospitals, so far hospitals understood
as social oriented have now turned
into business oriented.*?

Health services in hospitals
according to the results of Anthony
Giddens' research which has been
guoted by Sudarmono and rewritten
by Endang Wahyati in the book Know
the Law of Hospitals has shifted from
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public goods to private goods* To
fulfill patient satisfaction, the more
complex it resulted in several
hospitals competing to find ways to
attract sympathetic patients by
preparing offers of facilities and
infrastructure such as five-star hotels,
the impact of the social function
turned into a  multi-product
organization to generate profits.
Obtaining profits from health
services provided to patients is a
natural for private hospitals but it
needs to be realized that in the
operation of hospitals must continue
to prioritize the social function of
hospitals as formulated in Article 2 of
Law Number 44 of 2009 concerning
Hospitals, that "The operation of the
hospital is a social function. One of
the social functions of hospitals is to
provide health facilities to care for
underprivileged patients °. And in
Acticle 49 paragraph of Law Number
36 of 2009 concerning Health that,
the implementation of health efforts
must pay attention to social functions,
values, and norms of religion, socio-
culture, morals, and professional
ethics, because health services are
human rights and one of the elements
of welfare that must be realized in
accordance with the ideals of the
Indonesian nation as referred to in
Pancasila and the Constitution of the
Republic of Indonesia Year 1945, In
Article 5 (1) of Law Number 36 of
2009 concerning Health, it is
formulated that:
"Everyone has equal rights
in gaining access to
resources in the field of
Health"
means that social function is part of
the inherent responsibility of every
hospital and the moral, ethical bond
of the hospital in helping patients,
especially those who are less / unable
to meet the needs of health services
including hospitals managed by
Limited Liability Companies.

Hospitals  that  prioritize
business functions by refusing
treatment or abandoning patients who
are less able to pay or who use BPJS
when they need hospital services on
an emergency basis, are
discriminatory treatment and violate
patient rights protected by the
Constitution 1945, Law Number 36 of
2009 concerning Health, Law
Number 44 of 2009 concerning
Hospitals, Law Number 29 of 2004
concerning Medical Practice,
Hospital code of ethics, medical code
of ethics and other professional
ethics.

The government urges all
hospitals, both government and
private, to always be committed to
providing the best health services for
patients regardless of economic
conditions or the type of guarantee
they have. Government policy in the
field of public services, in Article 34
paragraph (1) of the Constitution of
the Republic of Indonesia Year 1945
formulates that, "The poor and
abandoned children are cared for by
the state", and in paragraph 2 of the
Constitution of the Republic of
Indonesia Year 1945 formulates "The
State develops a social security system
for all people and empowers the weak
and incapable in accordance with
human dignity” and in paragraph (3)
of the Constitution of the Republic of
Indonesia Year 1945 formulates "The
State is responsible for the provision
of health service facilities.

The hospital may not refuse or
ask for advances to patients during
emergencies when the patient's
condition is critical, the legal basis is
article 32 paragraphs 1 and 2 of Law
No. 36 of 2009 concerning Health, in
Avrticle 32 ayat (1) "In an emergency,
both government and private health
care facilities must provide health
services to save patients' lives and
prevent recording in advance." And in
Article 32 paragraph (2) "In an
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emergency, health care facilities, both
government and  private, are
prohibited from rejecting patients
and/or asking for advances".®
Warning to hospital leaders who
manage hospital management, the
Government  expressly  provides
obligations and laws and regulations,
in Article 190 paragraph (1) of Law
Number 36 of 2009 concerning
Health formulates that, "Leaders of
health care facilities and/or health
workers who practice or work in
health care facilities who deliberately
do not provide first aid to patients in
an emergency as referred to in Article
32 paragraph (2) or Article 85
paragraph (2) shall be punished with
a maximum imprisonment of 2 (two)
years and a maximum fine of
Rp200,000,000, 00 (two hundred
million rupiah)." And in paragraph
(2) In the event that the act as referred
to in paragraph (1) results in disability
or death, the leader of the health
service facility and/or health worker
shall be punished with a maximum
imprisonment of 10 (ten) years and a
maximum fine of
Rp1,000,000,000.00 (one billion
rupiah).

The legal position of hospitals
managed by Limited Liability
Companies must have social
functions as stipulated in Article 74 of
Law Number 40 of 2007 concerning
Limited Liability Companies in
paragraph (2) means that social and
environmental responsibility pays
attention to propriety and fairness and
this article is in accordance with
Article 29 (1) Number 44 of 2009
Every Hospital has the obligation:

a. provide safe, quality, anti-
discrimination, and
effective health services
by prioritizing the
interests of patients in
accordance with hospital
service standards;

b. provide emergency

services to patients in
accordance with their
service capabilities;

C. providing facilities and
services to the poor or

poor;
d. carry out social functions,
among others, by

providing facilities for
indigent/poor  patients,
emergency services
without down payment,
free ambulances, services
for victims of disasters
and extraordinary events,
or social services for
humanitarian missions;

e. implement a referral

system;
f. provide true, clear and
honest information

regarding the rights and
obligations of patients;

g. respect and protect the
rights of patients;

h. implement Hospital
ethics,

i. formulate and implement
hospital by laws;

J. protect and provide legal
assistance for all Hospital
personnel in carrying out
their duties.

To balance the business
function and social function of a
Private hospital, it is necessary to
have clear and firm legal rules,
supported by the professional ethics
of related officers, Private hospitals
are obliged to carry out their social
functions, their presence provides
benefits to the community in
accordance with the regulations of
Article 29 Paragraph (1) letter f of
Law Number 44 of 2009 concerning
Hospitals, Formulates that "Every
hospital has an obligation, to carry out
social functions, among others, by
providing facilities for indigent/poor
patients, emergency services without
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down payment, free ambulances,
services for victims of disasters and
extraordinary events, or social
services for humanitarian missions"*°

2 Legal and ethical
responsibility if private
hospitals refuse emergency
patients in order to create
justice for the people of
Indonesia.
The implementation of the social
function of health services in
hospitals has not been maximally and
evenly implemented, there are still
private hospitals that do not or have
not complied with their obligations
and carry out their social functions,
even though the hospital's legal
responsibilities have been regulated
by the Government in the form of
administrative legal sanctions, civil
law sanctions and criminal sanctions.
Law is a guide for life
(levensvoorshriften), has a function
as a tool to regulate the order of public
relations to solve problems that arise
in the development of society so that
social justice can be realized
outwardly and mentally. In order to
realize a health service system that
provides comfort for patients, several
laws and regulations containing
patient rights are regulated in Law
Number 36 of 2009 concerning
Health (abbreviated as Health Law),
Law Number 44 of 2009 concerning
Hospitals (abbreviated as Hospital
Law), Law Number 29 of 2004
concerning Medical Practice
(abbreviated as Medical Practice
Law), Government  Regulation
Number 32 of 1996 concerning
Health Workers, Minister of Health
Regulation (Permenkes) number 4 of
2018 concerning hospital obligations
and patient obligations, Minister of
Health Regulation Number
2052/MENKES/X/2011 concerning
License to Practice and Practice
Medicine, Minister of Health

Regulation Number HK.148/1/2010
concerning Licensing and
Implementation of Nurse Practice,
Minister of Health Regulation
Number 11 of 2017 concerning
safety, Government  Regulation
Number 47 of 2016 concerning
Health Service Facilities and other
regulations related to Government
hospitals and Private hospitals.

Hospitals  that  prioritize
business over social functions, refuse
or ask for advances to patients even
though they are in a critical /
emergency situation, legal steps that
patients can take are able to sue the
Hospital both civilly and criminally.
Legal steps that patients can take if
there is no response from hospital
management, the patient can make a
civil complaint for a lawsuit to the
court or through a consumer dispute
resolution body against a hospital
whose actions have harmed the
patient, in Article 1365 of the Civil
Code it is formulated that Every
unlawful act, which brings harm to
another person requires the person
who by mistake publishes the loss,
indemnify the loss . The legal basis,
Article 32 letter g of Law No. 44 of
2009 concerning Hospitals (Hospital
Law), reads: "Every patient has the
right: to sue and/or sue the Hospital if
the Hospital is suspected of providing
services that are not in accordance
with standards either civil or
criminal;".

If harming a patient who causes
disability or death due to being
refused treatment and no first aid is
performed, the patient can take
criminal action by reporting the
hospital leader and/or health workers
to the police on the legal basis Article
32 paragraph 2 jo Article 190
paragraphs 1 and 2 of Law No. 36 of
2009 concerning Health, hospital
leaders and/or health workers who
refuse patients and/or ask for
advances, can be prosecuted
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criminally with a maximum penalty
of imprisonment of 2 (two) years and
a maximum fine of two hundred
million rupiah. And if it causes
disability or death to the patient, then
the criminal threat is more severe,
namely a maximum prison sentence
of 10 years and a maximum fine of
one billion rupiah. The government
will also impose sanctions.In Article
2 Permenkes 378 of 1993 The
implementation of social functions of
private hospitals that must be carried
out includes:

(1) The arrangement of service
rates shall be based on the
tariff pattern determined by
the Minister in point a. The
provision and use of a
certain number of beds for
class  Ill/lowest  class
nursing facilities.

(2) The provisions for the
amount of class 111 / lowest
class service rates intended
for the exemption of health
service fees for
underprivileged people for
underprivileged people are
determined by the Head of
the Regional Office. There
is a regulation of service
rates that the Ministry of
Health after consultation.

In addition to the various
regulations regarding the legal
responsibility of hospitals that have
been outlined, hospitals and leaders,
medical personnel, medical personnel
and health workers on duty at
hospitals have professional ethics and
the Indonesian Hospital Code of
Ethics (KODERSI). Professional
ethics of health workers is a moral
responsibility for every health
worker, is a harmony between the
interests of patients and the interests
of health workers to support the
success of health system
development. The profession of
doctors, medics or other health

workers is not a commaodity that is to
be traded for a living, but a virtue, a
noble value that is to be devoted to the
welfare of mankind.
Professional ethics apply to
every profession of health workers
who work in hospitals without
professional ethics, the public will not
respect and do not believe in the
profession of health workers, the
noble duty of health workers will be
an ordinary type of work. Therefore,
professional ethics are needed to
maintain the dignity and honor of the
profession and protect the public from
all forms of deviation and abuse of
expertise. Professional ethics formed
by official organizations of medical
professional actors, medical
professionals, and other health
workers have Professional Ethics
Principles, namely 2°
a The principle of autonomy,
requires every professional
actor to have the right and
authority to do or not do
their work based on
professional ethics that
apply in the profession and
the independence of health
workers in accordance with
the profession carried out.
b The principle of
responsibility, professional
actors must have an
awareness of responsibility
for the implementation and
results of their work that
affect the impact of the
profession on the lives of
others or society in general.

¢ The principle of moral
integrity, requires every
professional  actor to
consistently have morals
and honesty in carrying out
his work, be fair, prioritize
the profession, and think
about the interests of
society.

d d. The principle of justice,
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must uphold the principle of
justice to members of their
profession in every work
done.  This  principle
requires members of the
profession to  provide
services to anyone what is
their right in carrying out
public health services.

Professional ethics requires
every  professional  actor to
consistently have morals and honesty
in carrying out their work.
Professional actors, both medical,
non-medical and non-medical health
workers who work in hospitals, must
always be fair, uphold the name of the
profession, and think about the
interests of sick people (patients,
sufferers). Professional ethical values
in the form of loyalty, transparency,
accountability, integrity, upholding
reputation, respecting colleagues,
accepting and giving criticism well
are to overcome suffering and restore
the health of sick people.

Working  without good
professional ethics, it is feared that
medical personnel, non-medical
personnel and other health workers
work at will, not according to
procedures, do not guarantee patient
safety and may only be for the sake of
getting  material or  rewards.
Professional actors must respect
patient rights (autonomy), non-
malficience (not harming patients),
beneficience (doing the best for
patients), justice (being fair to all
patients), Veracity (being honest with
patients and families), Fidelity
(always keeping promises to patients.
The ethical principle is to provide
help, do good and not harm in
accordance with the nature of health
services to provide help or assistance
to patients, and Article 1354 of the
Civil Code:

"If a person voluntarily,
without giving orders thereto,
represents the affairs of others with or

without this person's knowledge, then
he tacitly binds himself to continue
and settle the affairs until the person
representing his interests can do the
affairs himself" (zaakwaarneming)

Norms and moral values of
Indonesian hospitals to be used as
guidelines and guidelines for every
health worker involved in the
implementation and management of
hospitals in Indonesia, in order to
achieve quality, professional hospital
services and in accordance with the
norms and noble values of the
medical profession. Article 2 of the
Hospital Code of Ethics states that
hospitals are obliged to provide
services Individual health in full
according to the clinical needs of
patients and hospital capabilities
which means that individual health
services are any health service
activities provided by health workers
to maintain and improve health,
prevent and cure disease, and restore
health. In the event that the hospital is
unable then the hospital is obliged to
find other ways such as referring
patients to other hospitals.

Article 3 of the Hospital Code
of Ethics states that hospitals are
obliged to provide safe treatment and
health recovery services, prioritizing
the interests of patients and families,
quality, non-discrimination, effective,
and efficient in accordance with
hospital service standards which
means that treatment services And the
restoration of safe, good, and quality
health is basically the provision of
services as a whole, which are closely
related to one another in such a way.

Hospital business functions
and hospital social functions must be
managed properly and professionally,
private hospitals should continue to
provide indigent / poor patient service
facilities in  emergency services
without  down  payments in
accordance with hospital service
standards and in accordance with their
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hospital service capabilities based on
the independence of professional
ethics.

Conclusion

The government is present and
responsible for providing health
facilities including hospitals, based
on the values of Pancasila based on
human values, ethics and
professionalism, benefits, justice,
equal rights and anti-discrimination.
pursuant to Article 34 paragraph (3)
of the 1945 Constitution.

Health services in hospitals
have shifted from public goods to
private goods giving the impact of
less than optimal medical services in
private hospitals for the poor when
they need first aid in the Emergency
Department (IGD). This
phenomenon  results in  the
emergence of conflicts between
patients and health professionals in
private hospitals, conflicts arise and
conditions are not conducive and
constructive for the implementation
of health development efforts.

Private hospitals do not have
the right to refuse patients in
emergencies, private hospitals to
obtain profits are reasonable but must
prioritize the social function of the
hospital as formulated in Article 2 of
Law Number 44 of 2009 concerning
Hospitals. The hospital may not
refuse or ask for advances to patients
during emergencies when the
patient's condition is critical, the
legal basis is article 32 paragraphs 1
and 2 of Law No. 36 of 2009
concerning Health, Legal and ethical
responsibility of private hospitals
when rejecting emergency patients in
order to create justice for the
community To balance the business
function and social functions of
private hospitals, requires a clear and
firm rule of law, supported by high
awareness and commitment from the

parties concerned. In order to realize
a health service system that provides
comfort for patients, the Government
establishes laws and regulations
containing patient rights regulated in
Law Number 36 of 2009 concerning
Health, Hospital Law, Law Number
29 of 2004 concerning Medical
Practice, and other laws and
regulations governing the rights and
obligations, hospitals, patients and
health workers.
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